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TAXES 
 
House Focused on Business Tax 
Extenders with Possible Markup on Second 
Package Next Week; Senate Remains at 
Odds on an Agreement 
 
Key Points: 

 House Republicans turn focus to business tax 
extenders and address a possible second 
markup of additional measures next week 

 Senate remains at odds on an agreement on 
amendments to the EXPIRE Act 

 
House Republicans said this week they plan to 
return to business tax extenders as soon as next 
week, with a likely markup by the House Ways 

and Means Committee of additional tax 
extender bills.  It also remains possible that in 
the coming weeks the full House could 
consider additional bills on the floor, including 
a permanent increase to the IRC Section 179 
depreciation limits for small businesses. The 
House has been taking a single provision 
approach with tax extenders by passing first a 

This Week in Congress 

 House – The House passed the “National Defense Authorization Act for Fiscal 
Year 2015” (H.R. 4435); and the “USA Freedom Act” (H.R. 3361), to reform the 
authorities of the Federal Government to require the production of certain business 
records, conduct electronic surveillance, use pen registers and trap and trace devices, and 
use other forms of information gathering for foreign intelligence, counterterrorism, and 
criminal purposes. The House also adopted the conference report to accompany the 
“Water Resources Reform and Development Act” (WRRDA) (H.R. 3080) by a 
412-4 vote. 

 Senate – The Senate confirmed the nomination of Stanley Fischer to be a Member of 
the Board of Governors of the Federal Reserve System for the unexpired term of 
fourteen years from February 1, 2006, by a vote of 68–27. The Senate adopted the 
conference report to accompany the “Water Resources Reform and Development 
Act” (WRRDA) (H.R. 3080) by a vote of 91-7. Majority Leader Reid (D-NV) filed 
cloture on the nomination of Sylvia Mathews Burwell to be Secretary of Health and 
Human Services and Sharon Bowen to be a Commissioner of the Commodity 
Futures Trading Commission. 

Next Week in Congress 

 House – The House is expected to consider the “Fiscal Year 2015 Commerce, 
Justice, and Science Appropriations Act” (H.R. 4660) and the “Fiscal Years 2014 
and 2015 Intelligence Authorization Act” (H.R. 4681).  

 Senate – The Senate is in recess until June 2, 2014. 
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permanent extension of the Research and 
Development Tax Credit. 
  
On the other hand, it appears that the Senate 
stalemate has continued after last week when 
they failed to move forward on the Expiring 
Provisions Improvement Reform and 
Efficiency (EXPIRE) Act (S. 2260) because of 
disagreement on amendments. An agreement 
has not yet been reached between tax writers or 
leaderships on a limited set of amendments and 
at this point it seems that the tax extenders bill 
may stall on the Senate floor.  If the EXPIRE 
Act stalls, the odds greatly increase that the tax 
extender issue would not be resolved until after 
the November elections. 
 
On a related note, this week a large group of 
organizations wrote a letter to all 100 Senators 
urging them to pass the EXPIRE Act as soon 
as possible. The letter expressed concern about 
the lack of timely action to extend these 
provisions and reasoned it results in instability 
and uncertainty in the economy as well as 
weakens the job market. 
 
Levin Brothers Introduce Companion Tax 
Inversion Legislation  
 
Key Points: 

 Companion tax inversion legislation 
introduced in both Senate and House 

 
This week Senate Permanent Subcommittee on 
Investigations (PSI) Chairman Carl Levin (D-
MI) and House Ways and Means Committee 
Ranking Member Sander Levin (D-MI) 
introduced companion tax inversion legislation 
in the Senate and House, respectively. In the 
Senate, Chairman Levin introduced “The Stop 
Corporate Inversion Act of 2014,” which is 
designed to prevent U.S. companies from 
transferring the place of incorporation offshore 
through a merger with another company in a 

foreign location, by broadening the definition 
of an inversion transaction.  Likewise, in the 
House, Ranking Member Levin introduced a 
companion bill, which is virtually identical 
except that the House bill is permanent and not 
a two year moratorium. 
 
The bills place restrictions on international 
corporate mergers by increasing the threshold 
for foreign stock ownership from the current 
20 percent, to 50 percent. If the stock 
ownership requirement is not met by a 
domestic corporation, the resulting company is 
treated as domestic despite the foreign 
incorporation.  The bills also feature a 
provision whereby an inversion transaction will 
occur if the affiliated group (the foreign 
corporation in the merger) has substantial 
business activities in the United States and 
amounts to control and management in the 
U.S., which the bills indicate would be defined 
by Treasury through regulations in the future. 
Overall, the bills look very similar to the 
Obama Administration’s FY 2015 Budget 
Proposal on inversion transactions.  
 
As noted earlier, the Senate bill would be 
effective for transactions completed after May 

Upcoming Dates 
June 24: Special Election for the 19th 
Congressional District of Florida 
June 30: House is supposed to have 
passed all 12 appropriations bills 
September 30: FY 2014 Ends and 
MAP-21 expires 
October 1: FY 2015 Begins 
November 4: Midterm Elections 
March 2015: Debt limit suspension 
expires 
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8, 2014, and before May 9, 2016 (two years). 
The House bill is permanent.   
 
In response to the bills, Senate Finance 
Committee Chairman Ron Wyden (D-OR) 
stated that he is not supporting the bill and 
would therefore not sign on as a cosponsor. He 
instead suggested he would explore the issue 
further at a future hearing on overhauling the 
international tax code. In a recent Wall Street 
Journal editorial, Wyden outlined a plan that 
would increase the stock ownership threshold 
to at least 50 percent and apply that threshold 
retroactively to May 8. 
 

Murray Introduces Legislation with 
International Tax Offset 
 
Key Points: 

 Senator Murray introduces legislation that is 
fully paid for with a change to the international 
tax code 

 
This week, Senate Budget Committee 
Chairman Patty Murray (D-WA) introduced 
“The Stop Child Summer Hunger Act” (S. 
2366,) a bill to amend the Richard B. Russell 
National School Lunch Act to establish a 
permanent, nationwide summer electronic 
benefits transfer for children program. Notably, 
the bill is fully paid for with a tax-related offset 
drawn from the Obama Administration’s FY 
2015 Budget Proposal that changes the rules 
that currently govern interest deductions 
related to financing overseas operations.  The 
proposal raises $51.4 billion over ten years, 
according to the Joint Committee on Taxation.  
Even though Murray’s bill summary labels the 
provision a tax “loophole,” it is unlikely the 
proposed offset would move anytime because 
it is a fairly fundamental change to interest 
allocation rules and underlying international tax 
foundation, which would likely be only 
considered in the context of broader reform.  

 

Upcoming Hearings and Events 
 
May 29 
Tax Extenders: The House Ways and Means 
Committee is expected to hold a markup of the 
second tranche of tax extenders including 
several charitable and individual provisions.   
 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Tess 
Illos contributed to this report.     
 
FINANCIAL SERVICES 
 
FSOC Holds Conference on the Asset 
Management Industry 
 
Key Points: 

 Treasury Under Secretary for Domestic 
Finance Mary Miller noted that the Financial 
Stability Oversight Council (FSOC) has a 
duty to analyze all sectors of the financial 
system, including asset management. 

 Miller stated that FSOC recognizes the 
differences in the business models of asset 
managers and bank. She noted that FSOC 
has not reached a decision on its treatment of 
the asset management industry. 

 
On May 19, the Financial Stability Oversight 
Council (FSOC) held a public conference on 
Asset Management. The conference focused on 
“investment risk management, potential risks 
across the broader financial system, and 
operational issues and resolvability.” Under 
Secretary of the Treasury for Domestic Finance 
Mary Miller Mary Miller stated that it is entirely 
appropriate for the FSOC to analyze all the 
major sectors of the financial system, including 
the asset management industry, to determine 
whether they pose any risks to U.S. financial 
stability. She stated while the FSOC recognizes 
the importance of the asset management 
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industry, it also clearly recognizes that asset 
managers are different from banks and other 
financial services companies. She emphasized 
that the FSOC had not reached a decision on 
how it will deal with asset managers. She stated 
that FSOC could make use of a wide variety of 
tools or choose to take no action at all. 
 
Securities and Exchange Commission (SEC) 
Division of Investment Management Director 
Norm Champ gave a presentation that 
provided an overview of the asset management 
industry. He explained that asset management 
is an agency business, asset managers invest 
money on behalf of clients, asset managers are 
highly regulated by the SEC and states, assets 
under management have grown substantially, 
and asset managers do not hold client funds 
which are typically held by custodians. Citadel 
CEO Ken Griffin said systemic risk resides 
with megabanks, not the asset management 
industry. He noted that every large asset 
manager has the tools to quickly and easily 
transform the risk profile of their assets. 
 
House Financial Services Committee 
Holds Hearing on FSOC Designation 
Process 
 
Key Points: 

 Several Republican Committee Members, 
including Chairman Jeb Hensarling (R-TX) 
raised concerns that the Financial Stability 
Oversight Council’s systemically important 
financial institution (SIFI) designation process 
is opaque and lacks clear standards. 

 Members expressed concern that the FSOC 
could inappropriately designate asset managers 
and insurance companies as SIFIs, which 
would subject them to bank-centric capital 
standards. 

 
On May 20, the House Financial Services 
Committee held a hearing entitled “Examining 

the Dangers of the FSOC’s Designation 
Process and its Impact on the U.S. Financial 
System.” Chairman Jeb Hensarling (R-TX) and 
Representatives Scott Garrett (R-NJ), Spencer 
Bachus (R-AL), and Andy Barr (R-KY) raised 
concerns that the Financial Stability Oversight 
Council’s (FSOC) systemically important 
financial institution (SIFI) designation process 
is opaque and lacks clear standards. They 
contended that the FSOC should focus on the 
activities and risk profile of a firm, rather than 
simply on its asset size. 
 
A number of members on both sides of the 
aisle expressed concern that the FSOC may 
choose to designate asset managers as SIFIs. 
Vanguard Chairman and Chief Executive 
Officer William McNabb emphasized that asset 
managers do not pose a systemic risk to the 
market. He pointed to a recent study which 
found that SIFI designations would cause asset 
manager fees to quadruple. When Garrett 
asked about the Office of Financial Research 
(OFR) report on asset managers being 
criticized for its lack of empirical data, 
University of Michigan Law School Professor 
Michael Barr stated that he would not “hang 
my hat” on the report, but he added that OFR 
is a relatively new agency.  
 
Several Republican members also raised 
concerns with the impact of SIFI designations 
on insurance companies.  Representative 
Robert Pittenger (R-NC) stated that it would be 
inappropriate to apply bank-centric capital 
standards to insurance companies, while 
Representatives Randy Neugebauer (R-TX) and 
Blaine Luetkemeyer (R-MO) noted that FSOC 
proceeded with its designation of Prudential 
Financial despite opposition from the Council’s 
insurance experts. Ranking Member Maxine 
Waters (D-CA) and Representatives Carolyn 
Maloney (D-NY) and Ruben Hinojosa (D-TX) 
responded that it is appropriate for the FSOC 

http://www.williamsandjensen.com/
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to examine any potential systemic risks posed 
by the insurance industry. Maloney added that 
there is an extensive appeals process for FSOC 
designations. 
 
FINRA CEO Rick Ketchum Speaks at 
Annual Conference 
 
Key Points 

 FINRA CEO Rick Ketchum noted that 
FINRA is moving forward with the 
Comprehensive Automated Risk Data System 
(CARDS), which would allow them to 
“collect and manage data from firms in such a 
way that we can quickly identify trends and 
product concentrations that are harmful to 
investors and take swift, responsive action.” 

 Ketchum commended SEC Chair Mary Jo 
White for her statements regarding the SEC 
moving ahead to address market structure 
issues. 

 
On May 19, Financial Industry Regulatory 
Authority (FINRA) Chairman and CEO Rick 
Ketchum made remarks emphasizing FINRA’s 
commitment to restoring trust in the securities 
markets, pointing to their risk-based 
examination program. He noted that FINRA is 
moving forward with the implementation of its 
Comprehensive Automated Risk Data System 
(CARDS), which would allow them to “collect 
and manage data from firms in such a way that 
we can quickly identify trends and product 
concentrations that are harmful to investors 
and take swift, responsive action.” He 
contended that CARDS will help to reduce 
systemic risk in the market and has a very low 
data security risk. He acknowledged the cost 
and operational concerns raised by 
commenters, stating they have led to change to 
CARDS. Ketchum specifically stated that 
personally identifiable information (PII) will 
not be part of the proposal, so it will not 
include account names, addresses, tax IDs, etc., 

and customer accounts will not be linked 
across firms. 
 
Ketchum commended Securities and Exchange 
Commission (SEC) Chair Mary Jo White for 
her statements indicating that the SEC is 
moving ahead to address market structure 
issues. He stressed the need for any SEC 
actions to be data-driven. Ketchum noted with 
the addition of BATS Exchange data in early 
2015, FINRA will be able to conduct 
surveillance of 99 percent of the market. He 
suggested that the Consolidated Audit Trail 
(CAT) will be a “game changer” in terms of 
market oversight.   
 
Senate Confirms Federal Reserve Board 
Nominee Stanley Fischer 
 
Key Points: 

 The Senate voted to approve the nomination of 
Stanley Fischer to serve as a Member of the 
Federal Reserve Board of Governors. 

 A separate vote will be held on Fischer’s 
nomination to serve as Vice Chairman of the 
Board. 

 
On May 22, the Senate approved the 
nomination of Stanley Fischer, by a vote of 68-
27, to serve as a Member of the Federal 
Reserve Board of Governors for the unexpired 
term of fourteen years from February 1, 2006. 
The Senate has yet to vote on Fischer’s 
nomination to serve as the Vice Chairman of 
the Board. No date has been announced for the 
Vice Chairman vote, or for votes on the 
pending nominations of Lael Brainerd and 
Jerome Powell to serve as Members of the 
Federal Reserve Board. 
 
House Panel Examines Domestic 
Insurance Regulation 
 
Key Points 
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 The House Financial Services Committee’s 
Subcommittee on Housing and Insurance 
hearing focused on legislative proposals related 
to accounting, capital standards and other 
federal regulations for insurance companies. 

 Chairman Randy Neugebauer (R-TX) noted 
a draft bill on an extension for the terrorism 
risk insurance program could be released in 
two weeks, with the intent of holding a 
committee markup in mid-June. 

 
On May 20, the House Financial Services 
Committee’s Housing and Insurance 
Subcommittee held a hearing entitled: 
“Legislative Proposals to Reform Domestic 
Insurance Policy”. The hearing focused on 
legislative proposals related to accounting, 
capital standards and other regulations that may 
apply to certain insurance companies. 
Regarding the reauthorization of the 
“Terrorism Risk Insurance Act” (TRIA), 
Chairman Randy Neugebauer (R-TX) in a 
statement noted that he is working with the 
Members on the Majority side of the 
Committee on draft legislation to reauthorize, 
modernize and reform the TRIA. He stated 
that a draft bill could be released in two weeks, 
with the intent of holding a committee markup 
in mid-June.  
 
The panel considered the following legislative 
proposals (as described by the House Financial 
Services Committee Memorandum): 

 Resolution of Insurance Companies: 
The ‘‘Insurance Consumer Protection 
and Solvency Act of 2013’’ (H.R.605) 
(Representative Bill Posey (R-FL)) 
would “clarify that state insurance law 
governs the liquidation or rehabilitation 
of an insurance company” and exempt 
insurance companies from Federal 
Deposit Insurance Corporation (FDIC) 
risk-based assessments under its orderly 
liquidation authority.  

Source of Financial Strength: The 
“Policyholder Protection Act of 2014” 
(H.R. 4557) (Representative Bill Posey 
(R-FL)) would “extend the policyholder 
protections of the Bank Holding 
Company Act to bank-affiliated 
insurance companies organized as thrift 
holding companies. 

 Retention Groups: The Risk 
Retention Modernization Act of 2014 
(Representative Dennis Ross (R-FL)) 
would “expand the authority of risk 
retention groups… to offer commercial 
lines of insurance, such as property or 
auto physical damage.” 

 Insurance Company Data: The 
Insurance Data Protection Act of 2014 
(Representative Steve Stivers (R-OH)) 
would limit the Federal Insurance 
Office (FIO) and the Office of 
Financial Research (OFR) authority to 
subpoena data from insurance 
companies by requiring approval from 
the Treasury Secretary for the 
subpoena, verifying that the data is not 
available through insurance company’s 
state regulator or another source and 
agreeing to reimburse the insurance 
company for the cost of production of 
the data. 

  Capital Standards for Insurance 
Companies: The “Insurance Capital 
Standards Clarification Act of 2014” 
(H.R. 4510) (Representative Gary Miller 
(R-CA)) “would clarify the application 
of capital requirement standards to 
insurance companies that are subject to 
supervision by the Federal Reserve.”  

 
House Committee Considers Capital 
Formation and Regulatory Relief 
Legislation  
Key Points:  
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 House Financial Services Committee finalizes 
consideration of capital formation legislation to 
further modify the Jumpstart Our Business 
Startups (JOBS) Act, implement securities 
laws reforms, and amend mortgage rules.  

 
On May 22, the House Financial Services 
Committee held a final vote on twelve bills 
aimed at promoting capital formation and 
regulatory relief relating to mortgage rules. A 
summary description of each bill is available in 
the Committee Memo:  

 Exempting SBICs from SEC Registration: 
The SBIC Advisers Relief Act of 2014 
(H.R. 4200), introduced by 
Representative Blaine Luetkemeyer (R-
MO). The bill was agreed to by a vote 
of 56-0. 

 Private Market Offerings: The “Restricted 
Securities Relief Act of 2014” (H.R. 
4554), introduced by Representative 
Mick Mulvaney (R-SC). The bill was 
agreed to by a vote of 29-27. 

 Modifications to Incorporation by Reference, 
Covered Securities, Registration Amounts: 
The “Small Business Freedom to Grow 
Act” (H.R. 4568) introduced by 
Representative Ann Wagner (R-MO). 
The bill was agreed to by a vote of 32-
26. 

 Benefit Plan Disclosures: A bill (H.R.4571) 
introduced by Representative Randy 
Hultgren (R-IL). The bill was agreed to, 
as amended, by a vote of 36-23. 

 Disclosures: The “Disclosure 
Modernization and Simplification Act” 
(H.R.4569) introduced by 
Representative Scott Garrett (R-NJ). 
The bill was agreed to, as amended, by 
a vote of 59-0. 

 Regulation D: The “Private Placement 
Improvement Act of 2014” (H.R. 4570) 
introduced by Representative Scott 

Garrett (R-NJ). The bill was agreed to 
by a vote of 31-28.   

 Regulation A, Increase Maximum Public 
Offering to $10 Million: The “Startup 
Capital Modernization Act of 2014” 
(H.R. 4565) introduced by 
Representative Patrick McHenry (R-
NC). The bill was agreed to by a vote 
of 31-28.  

 Mortgage Originator and High-Cost Mortgage 
Definitions: The “Preserving Access to 
Manufactured Housing Act of 2013” 
(H.R. 1779) introduced by 
Representative Stephen Fincher (R-
TN). The bill was agreed to by a voice 
vote.  

 Qualified Mortgages: The “Portfolio 
Lending and Mortgage Access Act” 
(H.R. 2673) introduced by 
Representative Andy Barr (R-KY). The 
bill was agreed to by a vote of 36-23. 

 Mortgage Fees: The “Mortgage Choice 
Act of 2013” (H.R. 3211) introduced by 
Representative Bill Huizenga (R-MI). 
The bill was agreed to by a voice vote.  

 Regulatory Duplication: The “Financial 
Regulatory Clarity Act of 2014” (H.R. 
4466), introduced by Representative 
Shelley Moore Capito (R-WV). The bill 
was agreed to, as amended, by a vote of 
34-25. 

 Small Mortgage Servicer Exemptions: The 
“Community Institution Mortgage 
Relief Act of 2014” (H.R. 4521) 
introduced by Representative Blaine 
Luetkemeyer (R-MO). The bill was 
agreed to by a vote of 43-16.  

 
Two bills considered during the markup were 
pulled from consideration for a final vote and 
may be considered at a later markup:  

 Crowdfunding Amendments: The “Equity 
Crowdfunding Improvement Act of 
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2014” (H.R. 4564) introduced by 
Representative Patrick McHenry (R-
NC).  

 Securities Laws Exemptions for Small Public 
Filers: The ‘‘Fostering Innovation Act 
of 2013’’ (H.R. 2629), introduced by 
Representative Michael Fitzpatrick (R-
PA).  

 
CFTC Global Markets Advisory Committee 
Discusses Foreign-Based Swaps and SEFs 
Key Points: 

 The CFTC Global Markets Advisory 
Committee discusses foreign-based swaps, 
clearinghouses, and SEFs. 

 CFTC Acting Chairman Mark Wetjen 
states the CFTC is “actively” working on a 
possible regime for centralized counterparties 
(CCPs).   

 
On May 21, the Commodity Futures Trading 
Commission’s (CFTC) Global Markets 
Advisory Committee (GMAC) held a public 
meeting to discuss foreign-based swaps, 
clearinghouses and swaps execution facilities. 
Acting Chairman Mark Wetjen explained that 
CFTC staff has been actively working on a 
possible regime for Centralized Counterparties 
(CCPs) for months and is very close to 
providing a final proposal for the Commission 
to consider.  He stated the CFTC would like to 
complete a more “fulsome” rulemaking on 
how to deal with trading venues overseas.  
Commissioner Scott O’Malia reiterated the 
importance of mutual recognition under 
principles of international comity. He suggested 
in order to avoid shifts in the global swaps 
market business as a result of regulatory 
differences that could impair liquidity and 
access, it is critically important that 
international regulators come together now to 
harmonize swap data reporting, exchange 
trading, and central counterparty (CCP) 
clearing before market fragmentation and 

contraction of liquidity “hardens” and becomes 
permanent. U.K. Financial Conduct Authority 
Market Infrastructure & Policy  Head of 
Department David Bailey stated an assessment 
of equivalence is needed and effective 
collaboration arrangements are needed. Several 
GMAC members voiced support for mutual 
recognition, the agreed-upon Principles for 
Financial Market Infrastructures (PFMIs) 
serving as a basis to work off of, and suggested 
the deadline for equivalency determinations set 
by the UK is creating too much uncertainty in 
the markets.    
 
Acting Chairman Mark Wetjen said the CFTC 
has an interim solution in place for foreign-
based SEFs, which it intends to replace with a 
permanent solution. When asked about support 
for the CFTC creating an exempt SEF regime, 
GMAC members voiced their support for 
mutual recognition. However, GMAC 
members suggested allowing exemptions for 
foreign SEFs, so long as the CFTC determines 
they have open and impartial access, as well 
straight through processing. 
 
House Committee Holds Hearing on 
CFPB Reform Proposals 
 
Key Points: 

 The House Financial Services Committee 
discussed eleven proposals aimed at improving 
the transparency and accountability of the 
Consumer Financial Protection Bureau 
(CFPB). 

 
On May 21, the House Financial Services 
Committee’s Financial Institutions and 
Consumer Credit Subcommittee held a hearing 
entitled “Legislative Proposals to Improve 
Transparency and Accountability at the 
CFPB.”  The hearing focused on legislative 
proposals aimed at the transparency of the 
Consumer Financial Protection Bureau 
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(CFPB), creating an Inspector General (IG), 
the availability of CFPB research data, and 
protection of personally identifiable 
information. Regarding transparency, the CFPB 
announced on May 20 that all advisory Board 
and Council meetings will be open to the 
public. The first open meeting of the 
Consumer Advisory Board will be held on June 
18 in Reno, Nevada.  
 
The panel examined the following legislative 
proposals, as described by the House Financial 
Services Committee Memo:  

 Eliminate the CFPB Civil Penalty Fund: 
The ‘‘CFPB Slush Fund Elimination 
Act of 2013’’ (H.R. 3389) (Rep. Shelley 
Moore Capito (R-WV)) would require 
the CFPB to “eliminate the Bureau’s 
Civil Penalty Fund and require the 
CFPB to remit fines it collects to the 
U.S. Treasury.” 

 Creates Independent CFPB Inspector General: 
The “CFPB-IG Act of 2013” (H.R. 
3770) (Rep. Steve Stivers (R-OH)) 
“would create a separate, independent 
inspector general for the CFPB” rather 
than sharing the Federal Reserve 
inspector general. 

 Applies Federal Advisory Committee Act: 
The “Bureau Advisory Commission 
Transparency Act” (H.R. 4262) 
(Representative Sean Duffy (R-WI)) 
would clarify “that the “Federal 
Advisory Committee Act” (Pub L. No. 
92-463) applies to the CFPB.” 

 Creates a Small Business Advisory Board: 
The “Bureau of Consumer Financial 
Protection Small Business Advisory 
Board Act” (H.R. 4383) (Representative 
Robert Pittenger (R-NC)) would create 
“a small business advisory board at the 
CFPB.” 

 Disclosure of CFPB Research Data: The 
“Bureau Research Transparency Act” 

(H.R. 4539) (Representative Michael 
Fitzpatrick (R-PA)) would require 
“CFPB research papers made available 
to the public be accompanied by all 
studies, data, analyses on which the 
paper was based.” 

 Protection of Personally Identifiable 
Information: The “CFPB Data Collection 
Security Act” (H.R. 4604) 
(Representative Lynn Westmoreland 
(R-GA)) would require “the CFPB to 
create an opt-out list for consumers” 
who do not want their personally 
identifiable information collected and 
requires the CFPB “to delete or destroy 
information about a particular 
consumer within a specified period of 
time following collection.” All CFPB 
employees accessing personally 
identifiable information would be 
required to hold a “confidential” 
security clearance. 

 Confidential Director Opinions: The 
“Bureau Advisory Opinion Act” (H.R. 
4662) (Representative Bill Posey (R-
FL)) would establish “a process by 
which covered persons can submit 
inquiries concerning the conformance 
of prospective products and services 
with Federal consumer financial law 
and receive a confidential opinion from 
the Director.” 

 Repeals CFPB Arbitration Authority:  The 
Bureau Arbitration Fairness Act 
(Representative Patrick McHenry (R-
NC)) “would repeal the CFPB’s 
authority to prohibit, condition, or limit 
the use of arbitration provisions in 
contracts for consumer financial 
products or services.” 

 Requires Public Notice and Comment Period: 
The Bureau Guidance Transparency 
Act (Representative Marlin Stutzman 
(R-IN)) “would require that the CFPB, 
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in issuing any guidance, provide a 
public notice and comment period 
before issuing the guidance in final 
form, and must make public any 
studies, data, and other analysis it relied 
on in preparing and issuing its 
guidance.”  

 Clear Definition of “Abusive” Act: The 
Preventing Regulatory Abuse Act of 
2014 (Representative Andy Barr (R-
KY) “would require the CFPB to go 
through a formal rulemaking with 
public notice and comment in order to 
publish a final rule that gives clear 
guidance on the CFPB’s definition of 
an “abusive” act or practice.”  

 Regulation of CFPB Examination 
Procedures: The Bureau Examination 
Fairness Act “would prohibit the CFPB 
from including enforcement attorneys 
in examinations, regulate CFPB data 
requests during the course of 
examination, place time limitations on 
the completion of examination field 
work and the issuance of exam reports 
and supervisory letters, and prohibit 
concurrent limited-scope exams at the 
same institution.” 

 
On May 22, the CFPB released a report on 
risky practices in the nonbank markets. 
Representative Michael Fitzpatrick (R-PA) 
expressed support for requiring the CFPB to 
release the data used in drafting its reports. 
 
Upcoming Hearings and Events 
June 3 
CFTC Advisory Meeting on HFT, Market 
Surveillance, and SEFs: The Commodity 
Futures Trading Commission’s (CFTC) 
Technology Advisory Committee (TAC) will 
hold a meeting on high frequency trading, 
setting up a market surveillance system for the 

CFTC, and increasing buy side participation on 
swap execution facilities.  
 
June 17-19 
DOL Advisory Meeting on Lifetime Plan 
and Fee Disclosures: The Department of 
Labor’s Employee Benefit Security 
Administration ERISA Advisory Council is to 
hold a meeting and receive “an update from the 
Employee Benefits Security Administration 
(EBSA)”. The Advisory Council is to study the 
following issues: (1) “Issues and Considerations 
around Facilitating Lifetime Plan Participation, 
(2) Outsourcing Employee Benefit Plan 
Services, and (3) PBM Compensation and Fee 
Disclosure.”  
 
June 18 
CFPB Field Advisory Meeting on the 
Mortgage Market: The Consumer Financial 
Protection Bureau (CFPB) Consumer Advisory 
Board meeting will hold a meeting in Reno, 
Nevada with CFPB Director Richard Cordray 
to “discuss trends and themes in the mortgage 
market and new resources available to 
consumers looking to buy a home.” 
 
July 10 
SEC Investor Advisory Meeting: The 
Securities and Exchange Commission’s (SEC) 
Investor Advisory Committee will hold a 
meeting. 
 
For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. Eric 
Robins, Rebecca Konst, and Alex Barcham contributed 
to the articles. 
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ENERGY AND ENVIRONMENT  
 
FERC Nominees Face Senate Energy and 
Natural Resources Committee 
 
Key Points: 

 Members questioned FERC Chair designate 
Bay on his experience and enforcement matters 

 Members posed questions related to LNG, 
emergency orders, and other matters 

 
On May 20 the Senate Committee on Energy 
and Natural Resources held a hearing to 
consider the nominations of Norman Bay and 
Cheryl LaFleur to the Federal Energy 
Regulatory Commission (FERC). President 
Obama announced Bay’s nomination on 
January 30, and stated his intent to designate 
him as Chairman of the Commission following 
confirmation. Obama announced LaFleur’s 
nomination to a second term at FERC on May 
1.      
 
Chair Mary Landrieu (D-LA) stressed FERC’s 
importance given the complex nature of the 
nation’s natural gas landscape. She also 
observed that the electric grid is vulnerable to 
both natural disasters and terrorist threats, 
highlighting the need for capable leaders at 
FERC. Landrieu stressed her concerns about 
the potential abandonment of the Midla 
Mainline pipeline in Louisiana. She also pointed 
out FERC’s role in siting and permitting 
liquefied natural gas (LNG) export terminals. 
 
Some Republican Senators articulated concerns 
about Bay’s nomination due to his relative lack 
of experience, and allegations regarding his 
record as FERC’s Director of the Office of 
Enforcement. Ranking Member Lisa 
Murkowski (R-AK) remarked that it “is one 
thing to be a tough cop on the beat, it is quite 
another to make the rules up as one goes and 
deny those under investigation basic due-

process rights, such as access to exculpatory 
evidence or even the ability to review prior 
testimony.” 
 
In his statement introducing Bay, Senator 
Martin Heinrich (D-NM) said that Bay “will 
decide cases on the merits, based on the facts, 
the law, and record as they should be decided.” 
He also praised Bay as “an outstanding career 
public servant with extensive expertise in the 
field of energy markets.” 
   
In her testimony, LaFleur noted the 
Commission’s “critical impact” on the 
“substantial investments [being made] in 
electric transmission, gas pipelines, and LNG 
facilities…” She also highlighted her work on 
grid security and in improving FERC’s 
coordination with federal and state agencies.   
 
In his testimony, Bay discussed his work as the 
Director of the Office of Enforcement. He also 
told the Committee that as Chairman he would: 

 “[B]e fair, balanced, and pragmatic in 
addressing issues”; 

 Continue FERC’s work to respond to 
“the important need for more 
infrastructure, both in terms of gas 
facilities and electric transmission”; and 

 Meet FERC’s responsibilities to ensure 
reliability, not only by addressing 
“physical security and cybersecurity, 
but…gas-electric coordination as well.”    

 
Senators raised a range of issues during their 
questioning of LaFleur and Bay. Senator 
Tammy Baldwin (D-WI) asked about FERC’s 
emergency order to reprioritize propane 
shipments on a particular pipeline to help 
alleviate the propane shortage in the Midwest 
over the winter. LaFleur said she was pleased 
FERC was able to use its emergency power 
under the Interstate Commerce Act to help 
alleviate the propane shortage in the upper 

http://www.williamsandjensen.com/
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Midwest in February. She said it would be 
helpful for Congress to expand this authority.  
 
Baldwin also asked how FERC will ensure that 
domestic rate payers do not foot the bill for the 
export of LNG. LaFleur explained FERC’s 
jurisdiction over LNG facilities is mostly 
related to environmental review, while the 
actual export of the resource is under the 
purview of the Department of Energy. 
 
Landrieu asked who ensures that the 
companies that own pipelines are investing 
properly in pipeline maintenance and safety. 
LaFleur said the Pipeline and Hazardous 
Materials Safety Administration (PHMSA) at 
the Department of Transportation has 
jurisdiction for safety, but FERC has authority 
over the rate regulation for safety. 
 
Senator Maria Cantwell (D-WA) emphasized 
the importance of FERC’s role in enforcement 
of anti-manipulation laws for energy markets. 
She said “our energy markets cannot be a tool 
of…people who just want to invest for purpose 
of manipulation of the markets.”   
 
Subcommittee Examines Pipeline Safety 
 
Key Points: 

 Members focused on current PHMSA 
regulations regarding pipelines and those being 
proposed 

 PHMSA Administrator provided a 
comprehensive listing of PHMSA 
rulemakings and regulatory actions 

 
On Tuesday, the House Transportation and 
Infrastructure Committee’s Railroads, Pipelines 
and Hazardous Materials Subcommittee held a 
hearing titled “A Review of the Pipeline Safety, 
Regulatory Certainty, and Job Creation Act of 
2011”.  
 

Chairman Jeff Denham (R-CA) opened the 
hearing by stating that the “Pipeline Safety, 
Regulatory Certainty, and Job Creation Act of 
2011” (P.L. 112-90) is administered by the 
Pipeline and Hazardous Materials Safety 
Administration (PHMSA) and expires in 2015. 
He said pipelines are energy lifelines that power 
nearly all daily activities in the U.S. He stated 
that pipelines are the safest way to transport oil, 
petroleum products and natural gas. He noted 
that in recent decades the volume of fuel 
transported by pipeline has increased, while the 
number of reported incidents has decreased. 
Denham emphasized that a risk-based, data-
driven approach is best way to establish 
pipeline regulation. He asserted that it is 
critically important to provide regulatory 
certainty to allow pipeline companies to plan 
and develop new infrastructure. He added that 
it is important to ensure that PHMSA 
rulemaking does not go beyond the 
Congressional intent established in the statute. 
 
Ranking Member Corrine Brown (D-FL) asked 
PHMSA Administrator Cynthia Quarterman 
about the pending rules for liquid and natural 
gas pipelines. Quarterman explained that “these 
are very complicated and complex 
rulemakings…when we put out an Advanced 
Notice of Proposed Rulemaking with respect 
to hazardous liquids and we put out a separate 
one with respect to gas transmission and gas 
gathering they were basically across the board 
asking about everything that deals with those 
items.” She noted that PHMSA has completed 
drafts “of both of those rules” and that the 
hazardous liquid safety rule has been submitted 
to the Office of Management and Budget for 
review and the “gas rule is in circulation for 
comment.” Denham followed up by asking 
Quarterman whether PHMSA is considering 
combining a number of the pending regulations 
into a “mega rule.” Quarterman responded that 
PHMSA is not considering such a “mega rule.”  
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In her written testimony, Quarterman detailed 
PHMSA’s work in implementing the “Pipeline 
Safety, Regulatory Certainty and Job Creation 
Act”. She explained that PHMSA: 

 Published a final rule titled 
“Administrative Procedures; Updates 
and Technical Corrections” 
implementing the mandated increase in 
maximum civil penalties for pipeline 
safety violations; 

 Is preparing a report on the impact of 
excavation damage; 

 Is drafting a notice of proposed 
rulemaking (NPRM) on remote-
controlled shut-off valves and 
automatic shut-off valves; 

 Published an NPRM “to ask for 
comments on [high consequence area] 
expansion and, with respect to gas 
transmission, whether applying 
[integrity management program] 
requirements to additional areas 
mitigates the need for class location 
requirements”;  

 Is “incorporating [National Pipeline 
Mapping System] outreach into other 
programs that relate to State and local 
officials, including emergency 
management and emergency responder 
officials”; 

 Issued an advisory bulletin on 
“Emergency Preparedness 
Communications” and an advisory 
bulletin on “Communication During 
Emergency Situations”;  

 “[C]ollected updates and has published 
the responses on its public Web site” 
regarding the industry’s progress in 
replacing cast iron gas pipelines; 

 Submitted a report to Congress on leak 
detection systems; 

 Issued an advisory bulletin on 
requirements for reporting a pipeline 
incident within one hour of “confirmed 
discovery” and revising the initial 
report as necessary within 48 hours; 

 Issued guidance on “the meaning of the 
term ‘new technologies’” to establish 
cost recovery requirements for design 
review of pipeline projects that cost 
more than $2.5 billion which employ 
“new technologies”;  

 Is completing a report on federal and 
state regulation of gathering lines; 

 Is drafting a new NPRM on 
“expanding the Use of Excess Flow 
Valves in Gas Distribution Systems to 
Applications Other Than Single-Family 
Residences”; 

 Issued an advisory bulletin on 
“Verification of Records” for 
substantiating maximum allowable 
operating pressure for certain pipelines;  

 Is developing an Integrity Verification 
Process that will be included in the 
forthcoming “Safety of Gas 
Transmission Pipelines” NPRM; 

 Delivered to Congress a report on the 
depth of cover for pipelines at water 
crossings; and 

 “[E]ngaged the National Academy of 
Sciences (NAS) and Transportation 
Research Board to conduct the study of 
pipeline transportation of dilute 
bitumen”. 

 
Upcoming Hearings and Events 
 
May 27 
Petroleum Product Transportation: The 
Department of Energy will hold a Quadrennial 
Energy Review public meeting on “Petroleum 
Product Transmission & Distribution 
(including [carbon dioxide/enhanced oil 
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recovery])”. The meeting will be held in New 
Orleans and will include “facilitated panel 
discussions, followed by an open microphone 
session.” 
 
May 29 
Climate Change: The House Science 
Committee will hold a hearing entitled 
“Examining the UN Intergovernmental Panel 
on Climate Change Process”.   
 
June 2 
Greenhouse Gas Limits for Power Plants: 
The Obama Administration is expected to 
release its notice of proposed rulemaking 
(NPRM) imposing limits on the greenhouse gas 
emissions of existing power plants on or about 
June 2. This proposed rule follows the NPRM 
for new power plants that was issued last fall 
and published in the Federal Register in January.    
 
June 11 
DOE Methane Roundtable: The Department 
of Energy will hold a “Methane Stakeholder 
Roundtable” with natural gas companies. The 
roundtables are intended to “identify and 
highlight best practices, technology solutions, 
and policies for securing reductions in methane 
emissions from its midstream and downstream 
segments.”  
 
Wetlands Rule: The House Transportation 
and Infrastructure Committee’s Water 
Resources and Environment Subcommittee 
will hold a hearing titled “Potential Impacts of 
Proposed Changes to the Clean Water Act 
Jurisdictional Rule”.    
 
July 14 and 15 
EIA Energy Conference: The Energy 
Information Administration (EIA) will hold its 
annual Energy Conference. Planned session 
topics include: “U.S. Petroleum Exports”; 

“Logistical Issues in North American Liquid 
Flows”; and “Tight Oil Production Trends”.  
 
For more information about energy and environment 
issues you may email or call Frank Vlossak at 202-
659-8201. Greg Frink and Lucas Rogers contributed 
to this report. Updates on energy and environment issues 
are available during the week on twitter. 
 
DEFENSE 
 
House Passes FY 2015 NDAA  
 
Key Points: 

 Despite veto threat, House passes NDAA 
that adheres to spending caps but is less than 
Administration requested 

 
This week, the House considered and passed 
the “Howard P. “Buck” McKeon National 
Defense Authorization Act for Fiscal Year 
2015” (H.R. 4435) by a 325-98 vote after 
debate of scores of amendments.  
 
During debate, House Armed Services 
Committee Chairman Buck McKeon (R-CA) 
said “[t]he bill would authorize $521 billion for 
national defense and an additional $79 billion 
for overseas contingency operations, consistent 
with the 2013 bipartisan budget agreement and 
the House-passed budget.” He stated that 
“[w]hile we do not yet have the details of the 
OCO request, our committee, the House 
Budget Committee, and the administration, all 
agree that these funds will be required to 
support a residual U.S. presence in 
Afghanistan; other ongoing operations, 
including in Africa; and the reset and 
retrograde of equipment for the active, Guard, 
and Reserve forces.” 
 
Ranking Member Adam Smith (D-WA) 
remarked that “the Administration asked for an 
additional $28 billion this year and an 
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additional $150 billion over 5 years, in order to 
fully fund [its strategy]…[and] [t]hat, 
apparently, is not forthcoming, so what they 
did is they put forward a series of proposals to 
try as best as they could to save money in a way 
that protects our force, and they did it in a 
number of different areas.” He asserted that 
“[t]he problem with this bill is that it rejects 
every single one of those proposals.” Smith 
stated that “[h]ow do we make the money work 
on that: primarily by creative accounting.”  
 
In the Committee Report, the Committee 
stated that [t]he President requested 
discretionary budget authority of $592.9 billion 
for programs within the jurisdiction of the 
committee for fiscal year 2015…[and] [o]f this 
amount, $495.6 billion was requested for 
‘‘base’’ Department of Defense programs, 
$79.4 billion was requested for the Overseas 
Contingency Operations (OCO) requirements 
covering the entire fiscal year, and $17.9 billion 
was requested for Department of Energy 
national security programs and the Defense 
Nuclear Facilities Safety Board.” However, the 
Committee recommended “an overall 
discretionary authorization of $592.9 billion in 
fiscal year 2015, including $79.4 billion for 
Overseas Contingency Operations…[yet] [t]he 
base committee authorization of $513.4 billion 
is a $31.0 billion decrease below the levels 
provided for in the National Defense 
Authorization Act for Fiscal Year 2014 (Public 
Law 113–66).” 
 
The authorization levels are as follows with the 
DOD’s request in parenthesis and FY 2014 
enacted level in brackets: 

 Procurement: $90.79 billion ($89.5 
billion)[$98.44 billion] 

 Research, Development, Test And Eval
uation: $63.78 billion ($63.53 
billion)[$67.74 billion] 

 Operation And Maintenance: $164.291 

billion ($165.721 billion)[$176.42 
billion] 

 Military Personnel: $128.97 billion 
($128.96 billion) [$129.7 billion] 

 Other Authorizations: $34.74 billion 
($35.03 billion) [$37.44 billion] 

 Military Construction: $6.53 billion 
($6.56 billion) [$10.37 billion] 

 Department of Energy Defense 
Programs: $ 17.53 billion ($17.84 
billion) [$19.96 billion] 

 
Amendments 
 
The rules under which H.R. 4435 was 
considered made in order 169 of the 322 
amendments submitted to the House Rules 
Committee (for lists of the amendments made 
in order: H. Res. 585 and H. Res. 590.) 
 
Among the notable amendments considered 
were: 

 Shimkus #320:  “[d]elays 
relinquishment or agreeing to any 
proposal relating to the relinquishment 
of the responsibility of National 
Telecommunications and Information 
Administration (NTIA) over Internet 
domain name system functions by the 
Assistant Secretary of Commerce for 
Communications and Information until 
[the] Government Accountability 
Office (GAO) submits a report to 
Congress on the role of the NTIA with 
respect to the Internet domain name 
system.” Agreed to by a 245 – 177 
vote. 

 Smith/Moran/Nadler #226: 
“[p]rovides a framework for closure of 
the detention facility at Guantanamo 
Bay, Cuba, by December 31, 2016.” 
Rejected by a 177-247 vote. 

 Smith/Broun #89: “Amends section 
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1021 of the FY 12 NDAA to eliminate 
indefinite military detention of any 
person detained under Authorization 
for Use of Military Force (AUMF) 
authority in the United States, it 
territories, or possessions, by providing 
for immediate transfer to trial and 
proceedings by a court established 
under Article III of the U.S. 
Constitution or by an appropriate state 
court. Strikes section 1022 of the same 
Act, which provides for mandatory 
military custody of covered parties.” 
Rejected by 190-221 vote.  
Lamborn #61: “[l]imits the use of 
funds for implementing the New 
START treaty until certification that the 
Russian Federation is respecting 
Ukrainian sovereignty and is no longer 
violating the INF or CFE treaties.” 
Agreed to by a 233-191 vote. 

 Schiff/Garamendi #262: “[s]unsets 
the 2001 AUMF effective 12 months 
from date of enactment of the bill.” 
Failed by a 191-233 vote. 

 Connolly/Issa #205:  “[a]mends titles 
40, 41, and 44, United States Code, to 
eliminate duplication and waste in 
Federal information technology 
acquisition and management” (i.e. adds 
the “Federal Information and 
Technology Acquisition Reform Act” 
(FITARA) (H.R. 1232). Adopted en 
bloc by voice vote. 

 McKinley #145: “[p]rohibits funds for 
this Administration to conduct its anti-
fossil fuel climate change agenda, which 
includes the National Climate 
Assessment, the Intergovernmental 
Panel on Climate Change (IPCC) 
report, the UN’s Agenda 21, and the 
Social Cost of Carbon.” Agreed to by 
a 231-192 vote. 

 

OMB Statement of Administration Policy 
 
On May 19, the Office of Management and 
Budget (OMB) issued its State of 
Administration Policy in which OMB stated 
that “[i]f the bill presented to the President 
impedes the ability of the Administration to 
properly direct scarce resources for our 
military, or continues unwarranted restrictions 
regarding detainees, the President’s senior 
advisors would recommend to the President 
that he veto the bill” (emphasis in the original.) 
OMB claimed that “[i]n the Administration’s 
view, the risk to the Nation will grow 
significantly should Congress not accept 
reforms proposed in the FY 2015 Budget.” 
OMB asserted that “[t]he bill does not include 
meaningful compensation reforms and other 
cost saving measures, rejects many of the 
Department’s proposed force structure 
changes, and restricts DOD’s ability to manage 
its weapon systems and infrastructure.” OMB 
argued that “[i]n aggregate, the Committee’s 
changes to the President’s proposed defense 
program would eliminate more than $50 billion 
in savings over the next five years and force 
DOD to alter its recommended balance among 
capability, capacity, and readiness in order to 
retain unnecessary overhead and force 
structure.” OMB claimed that “[t]he 
Committee’s changes increase the risk to the 
Department’s ability to implement the 
President’s defense strategy, contributing to a 
military that will be less capable of responding 
effectively to future challenges…[and] the bill’s 
continuation of unwarranted restrictions 
regarding detainees held at the detention facility 
at Guantanamo Bay, Cuba, undermines our 
national security.”    
 
SASC Reports Out FY 2015 NDAA  
 
Key Points: 
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 Senate Armed Services Committee reports out 
its FY 2015 NDAA earlier than usual 

 The bill remains within the spending caps for 
FY 2015 

 
On May 22, the Senate Armed Services 
Committee completed its markup of its FY 
2015 National Defense Authorization Act 
(NDAA), which “authorizes $514 billion for 
national defense in fiscal year 
2015…[including] $496 billion for the 
Department of Defense (DOD) base budget 
and $17.7 billion for national security programs 
of the Department of Energy (DOE)” 
according to a Committee summary.  
 
Chairman Carl Levin (D-MI) stated that “[t]he 
bill approved by the Committee makes the hard 
choices necessary preserve our military 
readiness and uphold our obligations to our 
men and women in uniform and their families 
in a difficult fiscal environment.” He added 
that “I am also pleased that the bill provides a 
path to closing the Guantanamo detention 
facility by authorizing the transfer of detainees 
to the United States, subject to a congressional 
vote on a joint resolution of disapproval.”  
 
Ranking Member James Inhofe (R-OK) stated 
that “[t]his bill marks the culmination of a 
strong, bipartisan effort to ensure our military 
men and women and their families have the 
support they need to defend this 
country….[and] I am proud that we stayed 
within budget caps and fully funded military 
readiness without using Overseas Contingency 
Operation (OCO) funds.” However, the 
Committee did not indicate an authorization 
level for OCO accounts, and it is not clear 
whether the Committee used a $79.5 billion 
placeholder figure like its House counterpart 
did for their bill or will await the 
Administration’s submission, which is 

contingent upon the next Afghan President 
signing a Bilateral Security Agreement.  
 
While the Committee has not yet released 
legislative text, a Committee Report or funding 
levels by title, the detailed summary touts the 
highlights of the package the full Committee 
and its Subcommittees marked up this week. 
Among the highlights of the bill are: 

 Includes the Department’s proposals 
concerning the pay raise (1 percent 
rather than the 1.8 percent under 
current law), the housing allowance 
(allowing the Department to increase 
BAH at a rate below inflation), and 
increased pharmacy copays for 
prescriptions filled outside of military 
treatment facilities. 

 Does not include the Department’s 
proposals to establish enrollment fees 
for TRICARE for Life beneficiaries, 
the reorganization of the TRICARE 
program, or the cut to the commissary 
subsidy (although it does authorize the 
commissaries to purchase and sell 
generics). 

 Expresses the view of the committee 
that inclusion of provisions proposed 
by the Department to slow the growth 
of personnel costs – proposals relating 
to the pay raise, housing allowance, and 
pharmacy – are undesirable but 
necessary to produce a defense budget 
that provides sufficient funding to 
address readiness and modernization 
deficits, authorizes a sufficiently sized 
and trained force to meet national 
defense objectives, and adheres to 
congressionally-mandated budget 
levels. 

 Grandfathers those who join the 
military prior to January 1, 2016, from 
the reduced annual cost of living 
adjustment applicable to military retired 

http://www.williamsandjensen.com/
http://www.armed-services.senate.gov/press-releases/senate-committee-on-armed-services-completes-markup-of-the-national-defense-authorization-act-for-fiscal-year-2015


Williams & Jensen – Washington Update May 23, 2014 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 18 of 25 

pay (CPI minus 1 percent). Current law 
grandfathers those who first join prior 
to January 1, 2014. 

 Authorizes $7.7 billion for US Special 
Operations Command (USSOCOM), 
the amount included in the budget 
request, including an increase of $36.4 
million to support aircrew training 
hours, USSOCOM’s top unfunded 
readiness requirement, and $20 million 
for high priority unit readiness training, 
which was also identified by the 
USSOCOM Commander as an 
unfunded readiness requirement. 

 Restores funding for one of two Ohio-
class submarine training exercises that 
were cut in the fiscal year 2015 budget. 

 Authorizes $210.3 million in Army 
research and procurement for Joint 
Light Tactical Vehicle. 

 Authorizes $261 million in 
procurement for M1 Abrams 
modifications. 

 Authorizes $651.3 million for the 
modification of Apache helicopters. 

 Authorizes $5.7 billion for the 
procurement of all three variants of the 
Joint Strike Fighter. 

 Authorizes missile defense programs at 
$8.7 billion, the budget request level 
plus an increase of $190 million for 
improvements to our homeland 
defense and for Israeli missile defense 
programs. 

 
For more information on defense issues you may email 
or call Michael Kans at 202-659-8201.  
 
 
 
 
 
 

HEALTH 

 
Senate Finance Advances Burwell 
Nomination; Reid Files Cloture 
 
Key Points: 

 Burwell approved in bipartisan vote 

  Reid files cloture, sets up final vote for week of 
June 2 

 
On May 21, the Senate Finance Committee 
voted 21-3 to approve the nomination Sylvia 
Mathews Burwell to be Secretary of the 
Department of Health and Human Services 
(HHS). Several Republican Senators joined 
panel Democrats in praising her leadership 
abilities and her work at the Office of 
Management and Budget (OMB). Senators 
John Cornyn (R-TX), Pat Roberts (R-KS), John 
Thune (R-SD) voted against the nomination.  
 
Burwell has had minimal opposition 
throughout her nomination process. Several 
Republicans that have questioned Burwell have 
focused on the need for transparency at HHS 
and asked for her commitment to provide 
quick responses to Congressional inquiries and 
Member letters. Democrats have touted her 
leadership experience and her tenure as OMB 
Director.  
 
On May 22, Senate Majority Leader Harry Reid 
(D-NV) filed cloture on Burwell’s nomination, 
setting up a final vote after the Senate returns 
from recess during the week of June 2. Senator 
David Vitter (R-LA) indicated his opposition to 
Burwell’s nomination, and other possible votes 
against the nominee include Senators Ted Cruz 
(R-TX) and Mike Lee (R-UT), who wrote a 
letter last week asking Burwell to respond to a 
range of questions about exchange enrollment 
data, the Independent Payment Advisory Board 
(IPAB), and the employer mandate. However, 
Burwell is expected to be confirmed with the 
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support of an overwhelming majority of 
Senators.  
 
This week, the Senate also confirmed by 
unanimous consent the nomination of Richard 
Frank to be Assistant Secretary for Planning 
and Evaluation of HHS. Frank previously 
served as a Deputy Assistant Secretary at HHS 
and was nominated in 2013 to be Assistant 
Secretary.  
 
Upcoming Hearings and Meetings 
 
May 29 
Medication Rate for Foster Care Children: 
The Human Resources Subcommittee of 
House Ways and Means Committee will hold a 
hearing titled "Caring for Our Kids: Are We 
Overmedicating Children in Foster Care?" 

 
For more information about healthcare issues you may 
email or call Matthew Hoekstra or George Olsen at 
202-659-8201.  
 
TRANSPORTATION AND 
INFRASTRUCTURE  
 
Congress Passes WRRDA Conference 
Report  
 
Key Points: 

 First WRDA bill in seven years goes to 
President that would authorize over $12 
billion in projects over next ten and implement 
a host of reforms 

 
This week, the House and Senate took up and 
passed (by 412-4 and 91-7 votes respectively) 
the conference report for the “Water Resources 
Reform and Development Act” (WRRDA) 
(H.R. 3080). The House Transportation and 
Infrastructure Committee released a summary 
and a section-by-section, and the Senate 

Environment and Public Works Committee 
released a summary. 
  
In its cost estimate of WRRDA, the 
Congressional Budget Office (CBO) stated that 
“[b]ased on information from the Corps and 
EPA, and assuming the appropriation of the 
specified and necessary amounts, including 
adjustments for anticipated increases in 
construction costs, CBO estimates that 
implementing the legislation would cost $5.4 
billion over the 2015-2019 period.” CBO 
further estimated “that spending over the 2020-
2024 period would total $6.9 billion, with 
additional spending continuing for many years 
after 2024.” However, these figures come with 
the significant caveat that much of this funding 
will need to be appropriated, which is far from 
certain given the current budgetary mood in 
Congress.  
 
FY 2015 T-HUD Bill Reported Out of 
Committee 
 
Key Points: 

 House Appropriations Committee sends T-
HUD bill to House that would provide less 
than the President’s request 

 Republicans and Democrats disagreed over 
funding reductions 

 
On May 21, the House Appropriations 
Committee held a markup on the FY 2015 
Transportation and Housing and Urban 
Development Appropriations Act (THUD) and 
reported out the bill, as amended, by a vote 28-
21. The Committee also released the 
Committee Report, which provides more detail 
for the funding recommendations in the bill.  
 
Transportation and Housing and Urban 
Development Subcommittee Chairman Tom 
Latham (R-IA) stated that the bill makes 
available $52 billion, an increase of $1.71 billion 
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over the enacted budget from FY 2014. He said 
that Federal Housing Authority (FHA) receipts 
are down $4.3 billion from last year because the 
Congressional Budget Office (CBO) estimates 
that more homebuyers are financing home 
purchases through the private market. He 
noted that the bill contains funding levels to 
keep the Federal Aviation Administration 
(FAA) air traffic controllers employed. He 
explained that the bill increases funding for 
safety programs that address the challenges of 
transporting hazardous materials via railroad. 
Latham noted that the surface programs in the 
bill are funded equally compared to last year. 
He declared that the Highway Trust Fund 
(HTF) is a problem that must be addressed.  
 
Transportation and Housing and Urban 
Development Subcommittee Ranking Member 
Ed Pastor (D-AZ) said the allocation for 
THUD looks like it is nearly $1.2 billion higher 
than the enacted levels for FY 2014, but due to 
accounting differences by the Office of 
Management and Budget (OMB), the allocation 
is actually $1.8 billion less than FY 2014. He 
observed that the bill freezes many programs at 
current funding levels.  He noted the deep cuts 
to Amtrak, HUD home programs, and HUD 
programs to reduce lead and other household 
toxins. He said he is hopeful that the 
Committee will address the shortfalls. He 
expressed support for the FAA funding levels 
to hire new controllers, advance air traffic 
control modernization, and to fund airport 
grants. He observed that CDBG is adequately 
funded.  
  
Ranking Member Nita Lowey (D-NY) 
expressed gratitude for the language in the 
Manager’s Amendment that would help pay for 
programs related to improving rail transport of 
materials like crude oil. She noted that the 
lower-than-expected FHA receipts created 
problems in crafting this bill but said the 

investments in the bill are still not enough. She 
expressed concerns about cuts to Amtrak, 
capital investment grants (including commuter 
rail), and other transit programs. She observed 
that Transportation Investment Generating 
Economic Recovery (TIGER) discretionary 
Grant program was cut significantly to $100 
million, which is insufficient for the program.  
 
Chairman Hal Rogers (R-KY) noted the bill 
includes $52 billion of discretionary funding for 
infrastructure and housing projects. He said 
while all investments are important for growth 
and safety, the committee must be mindful of 
debt and the implications of both spending 
beyond the country’s means and increasing 
mandatory requirements. He asserted that this 
bill is a “good mix.” He said the bill totals $1.2 
billion more than last year, but with technical 
adjustments caused by lower FHA receipts, the 
bill is $1.8 billion below current levels. He 
declared that the chief priorities in the bill are 
increasing the nation’s infrastructure. He noted 
that this bill utilizes funding allocated through 
the HTF and implored the House 
Transportation and Infrastructure Committee 
to address the funding shortfalls in the HTF.  
 
Senate Banking Holds Hearing on State of 
Good Repair 
 
Key Points: 

 Members and witnesses agreed that current 
transit funding levels are inadequate to keep 
transit systems in an acceptable condition and 
stressed the growing backlog in needed repairs  

 
On May 22, the Senate Banking, Housing, and 
Urban Affairs Committee’s Housing, 
Transportation, and Community Development 
Subcommittee held a hearing titled “Bringing 
Our Transit Infrastructure to a State of Good 
Repair.” The Subcommittee discussed the 
importance of balancing asset maintenance 
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with new capital development, drawing on the 
experiences of transit authorities from around 
the country.  
 
Chairman Robert Menendez (D-NJ) 
emphasized the importance of investing in 
transportation infrastructure and suggested that 
the U.S. is not investing heavily enough. He 
noted that the seven largest rail systems in the 
U.S. have a $50 billion maintenance backlog. 
He said Amtrak recently announced that within 
20 years at least one of the two Hudson River 
tunnels will need to be shut down, unless 
investments are made to keep them open. 
Menendez said investing in infrastructure is not 
cheap, but the “cost of inaction is much 
higher” and stated that Congress will need to 
find funding mechanisms to address these 
challenges. 
 
Menendez asked if any progress can be made 
to eliminate the $86 billion maintenance 
backlog if funding levels are kept flat, to which 
Federal Transit Administration Chief Counsel 
Dorval Carter responded in the negative. Carter 
stated that an additional $2 billion per year 
would be needed just to maintain the current 
backlog. He said that the backlog will increase 
under flat funding. Menendez asked about the 
need for a strong Federal State of Good Repair 
(SGR) system. Carter noted that the Federal 
government only provides 40 percent of the 
funding under the SGR system. He stressed the 
need to provide reliable and sustainable 
funding for these projects. He said that 
irregular funding makes it difficult for systems 
to plan projects.  
 
Menendez asked how transit riders are 
impacted by older systems that have fallen out 
of good repair. Southeastern Pennsylvania 
Transportation Authority (SEPTA) General 
Manager Joseph M. Casey replied that, prior to 
receiving needed funding from the state 

government, SEPTA was considering shutting 
down much of its rail system due to its age and 
potential safety concerns. Menendez asked how 
the Core Capacity program has helped DART 
and other ‘newer’ transit systems expand 
capacity. Dallas Area Rapid Transit (DART) 
President and Executive Director Gary C. 
Thomas stressed that the Core Capacity 
program was “vital” as DART works to expand 
its system, saying they have reached the limit in 
how frequently trains can travel through the 
main downtown hub.  
 
Senator Jeff Merkley (D-OR) asked whether 
the transferring of some discretionary funding 
to formula funding under MAP-21 has made it 
difficult for transit authorities to acquire new 
vehicles. Massachusetts Bay Transportation 
Authority (MBTA) General Manager and Chief 
Executive Officer Beverly A. Scott said the 
smaller regional transit agencies in 
Massachusetts have struggled to purchase new 
buses due to changes in the funding structure.  
 
Panel Examines P3 Experience for Aviation 
 
Key Points: 

 Special panel looks at whether public-private 
partnerships (P3) can increase funding for 
airports and other aviation infrastructure 

 
On May 20, the House Transportation and 
Infrastructure Committee’s Public-Private 
Partnerships Panel held a roundtable titled 
“Case Studies in Public-Private Partnerships.”  
The Panel discussed the benefits of public-
private partnerships (P3), specifically looking at 
their use in airport infrastructure procurement 
and the success and failures of the Federal 
Aviation Administration’s (FAA) Airport 
Privatization Pilot Program 

 
Chairman John Duncan (R-TN) stated that the 
country’s aviation system is critical to the 
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movement of goods and people, and for the 
nation’s economic stability. He said, in 1996, 
Congress authorized the FAA to launch a pilot 
program utilizing P3s. He noted that while over 
a dozen airports have explored using the pilot 
program, only two have succeeded in 
completing the process and one has reverted 
back to public ownership. He said that while 
full concessionary agreements were rare, many 
airports have worked with the private sector to 
complete new terminals.  
 
Ranking Member Michael Capuano (D-MA) 
stated that he is neither for nor against 
privatization, saying it is more important to 
focus on efficiency in utilizing funding. He 
asked if the San Juan airport was owned by 
Aerostar Airport Holdings for tax purposes. 
HighStar Capital Partner Emmett McCann said 
it is a lease-hold interest. Capuano argued that, 
due to depreciation, the Federal Government is 
losing 20 million a year in tax revenue over the 
life of the project. Southwest Airlines Vice 
President of Airport Affairs Bob Montgomery 
noted that, for the terminal project in Dallas 
Love Field Airport, the property was sold back 
to the airport upon completion of the project. 
Capuano asserted that intentional inefficiencies 
were built into the process for building 
government projects in order to prevent misuse 
of public funds. He commented that many 
airport authorities have good credit ratings 
because their funding is kept separate from the 
general fund and they have their own credit 
rating separate from the city.  

 
Duncan asked what companies look for before 
entering a P3 agreement. Macquarie Capital 
(USA) Inc. Senior Managing Director 
Christopher Voyce said his company looks at 
whether there is a solid demand base for the 
airport. He stressed that they look at the long 
term regulatory environment, ensuring that 
they can function in a low cost way and to 

provide additional services to traveling 
customers. He noted that, in some of their 
airports, they are co-shareholders with local 
municipalities, ensuring that their regulator 
shares their vision and goal for the airport.  
 
For more information on transportation issues you may 
email or call Michael Kans at 202-659-8201. Greg 
Frink and Alex Barcham contributed to this report. 
 
TECHNOLOGY 
 
House Passes NSA Reform Bill 
 
Key Points: 

 Compromise bill passes to place limits on the 
National Security Agency’s (NSA) 
surveillance programs 

 The prospects for the compromise are unclear in 
the Senate despite Administration support 

 
On May 22, the House passed “Uniting and 
Strengthening America by Fulfilling Rights and 
Ending Eavesdropping, Dragnet-collection, 
and Online Monitoring Act” (USA 
FREEDOM Act) (H.R. 3361) by a 303-121 
vote (with 51 Republicans and 70 Democrats 
voting against the bill.) The House Judiciary 
and Intelligence Committees released also 
Committee Reports to accompany H.R. 3361 
and a section-by-section summary. The bill 
considered on the floor was a compromise 
package negotiated between the House 
Judiciary Committee, House Intelligence 
Committee, the Administration, and other 
stakeholders.    
 
During debate, House Judiciary Committee 
Chairman Bob Goodlatte (R-VA) stated that 
“the House will consider legislation that once 
again proves that American liberty and security 
are not mutually exclusive…[and] [w]e can 
protect both Americans’ civil liberties and our 
national security without compromising either 
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one.” House Judiciary Committee Ranking 
Member John Conyers (D-MI) said that “[t]he 
compromise bill before us today is a significant 
improvement over the status quo…[and] [i]t is 
a good bill.” He asserted that “with this 
legislation, we stand poised to end domestic 
bulk collection across the board—in section 
215 of the PATRIOT Act, in the pen register 
authority, and in the national security letter 
statutes—by requiring the use of a ‘‘specific 
selection term’’ before the government may 
obtain information or tangible things.”  
 
Representative Zoe Lofgren (D-CA) stated that 
“[t]his is not the bill that was reported out of 
the Judiciary Committee unanimously…[and] I 
voted for that bill not because it was perfect 
but because it was a step in the right direction.” 
She said that “[a]fter the bill was reported out, 
changes were made without the knowledge of 
the committee members, and I think the result 
is a bill that actually will not end bulk 
collections, regretfully.”  
 
In a statement, Senate Judiciary Committee 
Chairman Patrick Leahy (D-VT) stated that “I 
was disappointed that the legislation passed 
today does not include some of the meaningful 
reforms contained in the original USA 
FREEDOM Act…[and] I will continue to push 
for these important reforms when the Senate 
Judiciary Committee considers the USA 
FREEDOM Act next month.” Senate 
Intelligence Committee Chairman Dianne 
Feinstein remarked that “I have previously said 
that I support the NSA reform principles laid 
out by President [Barack] Obama and have 
been waiting to see legislative language…[and] 
I am reviewing that bill carefully” in her press 
release. She added that “I have spoken with the 
President who is urging the Senate to pass the 
bill as well, and I am open to considering the 
legislation when the Senate returns to 
Washington.” In his statement, Senate Finance 

Committee Chairman Ron Wyden (D-OR) 
asserted that “I am gravely concerned that the 
changes that have been made to the House 
version of this bill have watered it down so far 
that it fails to protect Americans from 
suspicionless mass surveillance.” He claimed 
that “[t]he new text of the bill states that the 
government must use a “selection term” to 
collect Americans’ records, but the bill’s 
definition of a “selection term” is so vague that 
it could be used to collect all of the phone 
records in a particular area code, or all of the 
credit card records from a particular state.”  
 
The Office of Management and Budget (OMB) 
issued a Statement of Administration Policy in 
which OMB stated that “[t]he Administration 
strongly supports House passage of H.R. 3361, 
the USA FREEDOM Act…[and] applauds and 
appreciates the strong bipartisan effort that led 
to the formulation of this bill, which heeds the 
President's call on this important issue.” OMB 
claimed that “[t]he bill ensures our intelligence 
and law enforcement professionals have the 
authorities they need to protect the Nation, 
while further ensuring that individuals’ privacy 
is appropriately protected when these 
authorities are employed.”  
 
Administration Releases Review of 
Agencies’ Authority To Impose 
Cybersecurity Standards  
 
Key Points: 

 Agencies assert they possess authority to impose 
cybersecurity standards yet they will opt for a 
voluntary approach 

 
On May 22, the Department of Homeland 
Security (DHS), the Environmental Protection 
Agency (EPA), and the Department of Health 
and Human Services (HHS) released their 
reviews of their “current cybersecurity 
regulatory requirements” as required by 
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Sections 10(a) and 10(b) Executive Order 
13636 - Improving Critical Infrastructure 
Cybersecurity (EO). Overall, the reviews 
generally found that the agencies possessed the 
authority to require the adoption of 
cybersecurity standards but the agencies were 
opting to pursue voluntary adoption of 
National Institute of Standards and 
Technology’s (NIST) Cybersecurity Framework 
and other voluntary measures to address 
cybersecurity.  
 
DHS 
 
DHS released reviews of the Coast Guard, 
Chemical Facility Anti-Terrorism Standards 
(CFATS), and the Transportation Security 
Administration (TSA). 
 
Coast Guard 
 
DHS stated that the Coast Guard “does not 
have clear, unambiguous authority to 
specifically “regulate” cybersecurity in the 
maritime transportation sector.” However, 
DHS asserted that “the Coast Guard does have 
clear unambiguous authority to regulate 
maritime  transportation security under the 
Maritime Transportation Security Act (MTSA) 
of 2002 and the  Security and Accountability 
For Every (SAFE) Port Act of 2006, codified 
in Title 46, U.S. Code, Chapter 701.”  
 
CFATS 
 
DHS stated that the “National Protection and 
Programs Directorate’s (NPPD)’s analysis of 
the CFATS requirements…resulted in a 
determination that the CFATS cybersecurity 
requirements are sufficient, and there are no 
significant gaps between the CFATS 
requirements and the NIST Framework.” DHS 
added that “[n]evertheless, Infrastructure 
Security and Compliance Division (ISCD) is 

planning actions to address the minor 
differences between CFATS cybersecurity 
requirements and the NIST Framework, and, at 
the White House’s request, ISCD has 
developed this §10(b) report to provide a 
summary of those planned actions.”  
 
TSA 
 
DHS stated that “[w]hile TSA has authority to 
regulate cybersecurity in the transportation 
sector should the threat so warrant, it has 
pursued collaborative and voluntary 
approaches with industry since 2010…[and] 
TSA and its industry partners established the 
Transportation Systems Sector Cybersecurity 
Working Group (TSSCWG) to advance 
cybersecurity across all transportation modes.” 
 
EPA 
 
The EPA “is responsible for regulating the 
security of critical infrastructure in the Water 
and Wastewater Systems sector” and claimed 
that it “has the· authority to establish 
cybersecurity requirements for public (drinking) 
water systems under the Safe Drinking Water 
Act section 1401 and for publicly owned 
treatment works (wastewater systems) under 
the Clean Water Act sections 304, 308, 402 and 
501.” The EPA stated that it has “determined 
under section 10 (a) that current cybersecurity 
regulatory requirements in the Water and 
Wastewater Systems sector are sufficient, and 
that a voluntary partnership approach will be 
used to manage cybersecurity risks, the Agency 
is not proposing any regulatory actions under 
section 10(b).”  
 
HHS 
 
HHS asserted that “[a]ll of the regulatory 
programs identified [in the HHS Section 10(a) 
analysis] operate within particular segments of 
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the [Healthcare and Public Health] Sector, due 
to their own distinct legislatively-defined 
jurisdictions and purposes…[and] [e]xpanding 
any or each of these authorities solely to 
address cybersecurity issues would not be 
appropriate or recommended.” HHS stated 
that while it “has concluded that the 
Department’s current regulatory authorities are 
sufficient, the Department is implementing a 
number of non-regulatory activities to enhance 
the cybersecurity of private sector critical 
infrastructure partners.” 
 
For more information on technology issues you may 
email or call Michael Kans at 202-659-8201.  
 
This Week in Congress was written by Laura 
Simmons.  
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